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Single firm conduct in EU competition law is governed by Article 102 of the Treaty on the
Functioning of the European Union (TFEU) which states that “[a]ny abuse by one or more
undertakings of a dominant position within the internal market or in a substantial part of it
shall be prohibited as incompatible with the internal market in so far as it may affect trade
between Member States”.2 The aim of this paper is to analyse comprehensively the practice of
using rebate schemes by dominant undertakings as an exclusionary abuse in EU competition
law regime. It is fair to say that the treatment of rebates of dominant firms by the EU Courts
(the Court of Justice of the European Union and the General Court) has been since long time
ago one of the most controversial areas in EU competition law.3 In June 2014 the General
Court (the GC) handed down its judgement in the Intel case4 in which it upheld in its entirety
a decision of the European Commission (the Commission) in which the latter found that the
US microprocessor manufacturer Intel had abused its dominant position by, inter alia,
granting exclusivity rebates to four OEMs.5 According to the Commission’s decision, rebate
schemes used by the American company were part of anticompetitive strategy aimed at
excluding from the market Intel’s rival Advanced Micro Devices. 6 For the said abuse the
Commission fined Intel €1,06 billion7 – the largest fine ever imposed in EU competition law
for abuse of dominance.
The GC’s judgement did not settle controversy surrounding rebates in EU scholarship.
On the contrary, it gave rise to an unprecedented debate on the treatment of dominant
undertakings’ rebate schemes in EU competition law.8 But what makes this discussion about
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discounting practices of dominant firms in the EU fascinating is that it is not confined to
technicalities, but it touches upon the most fundamental issues of the EU’s regime protecting
competition. Those issues include: form and effects-based assessment of legality of firms’
conduct and the boundaries of object restrictions, that is conduct which is so harmful to
competition that it is justified to directly prohibit it without measuring its effects; the
Commission’s reformed approach to exclusionary abuses set forth in the Guidance Paper9 and
whether (and to what extent) it should influence the case law of EU Courts; or objectives of
EU competition law and whether they allow to adopt an approach which is focused more on
consumer welfare.
This paper analyses rebates against the background of the above mentioned debate and
case law of EU Courts with emphasis on the GC’s judgment in Intel. The paper mainly
concerns loyalty rebates with smaller emphasis on other types of rebates. 10 The paper is
structured as follows. Section 1 identifies the conduct that will be analysed in this contribution,
that is various types of rebate schemes that may be employed by dominant firms. Section 2
reviews the case law of EU Courts in the area of rebates granted by dominant undertakings
with the aim of establishing their current legal status. In section 3 rebates are analysed from
the angle of methodologies used in competition law in order to identify restrictions of
competition. The findings of this section are then applied to the categories of rebate schemes
known in EU competition law. Section 4 analyses the foreclosure mechanism of loyalty
rebates and modern legal and economic frameworks which may be used in competition law so
as to evaluate their legality. These are then confronted with the analysis of rebates in the latest
GC’s judgement in Intel. Section 5 looks at discrepancies in analysis of similar conduct under
Articles 101 and 102 TFEU. Section 6 confronts the current legal status in the area of rebates
with the possibility of dominant firms to objectively justify the use of anticompetitive rebates.
Section 7 focuses on the as efficient competitor test which forms part of the Commission’
Guidance Paper in the area of price-based conduct including rebates. Compatibility of this test
with EU competition law has recently been put in doubt.
The findings in this paper put the author among those who claim that changes to the
current treatment of rebate schemes as exclusionary abuses in EU competition law are
justified. What is more, the approach advocated by the Commission in which it refers to the
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concept of the as efficient competitor seems to be particularly suited to EU competition law
regime protecting undistorted competition within the internal market.
1. Conduct that is the subject of this paper – rebates of dominant undertakings
Rebates and discounts 11 represent a form of non-uniform (non-linear) pricing. They
encompass various types of incentive schemes which may be used by firms to induce
customers to purchase from them larger quantities of goods. 12 Such schemes may be built
upon different types of mechanisms which, when triggered, allow the purchaser to pay lower
price. In competition law literature and policy rebates are often divided into those which are
granted on purchases of a single product and those which are given on purchases of two or
more products belonging to different product markets (bundled/aggregated rebates). 13 This
paper concerns the former category of discounts. Based on how the threshold of required
purchases is built one may distinguish14:
a. Quantity (volume) rebates – which are granted to the buyer for purchases of certain
objective amounts;
b. Market-share discounts – which is a (neutral and technical) term used to refer to
rebates in which the price reduction is triggered when the buyer acquires certain
percentage of its requirements for a particular product. A different notion used in EU
competition law, loyalty or fidelity rebates, is used for arrangements in which the
buyer commits itself to purchase all or almost all of its requirements from the firm
grating the discount. Recently, the GC referred to this type of discounts as exclusivity
rebates. These terms will be used synonymously;
c. Target rebates are given to customers if they obtain a certain individually set amount
of goods. Usually the target must be achieved in a reference period and must exceed
purchases in the past reference period.
Another feature of discount schemes is that they may be awarded on purchases above
the required threshold (incremental rebates) or on all units purchased including the ones
which were purchased so as to trigger the set mechanism (rolled-back or retroactive rebates).
Although these various features characterizing discounts are useful in showing a range
of commercial possibilities available to market participants, it is crucial to notice that each
category of rebates distinguished above may be used to achieve the same result. For example,
a customer may simply be required to purchase 100% of its requirements from a single
11
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supplier in order to achieve a discount, but the same result may be achieved by setting a target
corresponding to the customer’s perceived capacity of absorption.15
A useful way of approaching rebate schemes is to look at them as a form of
conditional pricing practices.16 This is generally also the approach that the Commission takes
in its Guidance Paper. There the Commission distinguishes conditional rebates and defines
them as “rebates granted to customers to reward them for a particular form of purchasing
behaviour.”17
Rebates are widespread both at retail and wholesale levels and in a number of
industries of modern economy such as pharmaceuticals, medical equipment, computer
software and components, flight industry, or consumer products.18 Antitrust enforcement and
scholarship is generally focused on rebate schemes given by suppliers to distributors and
retailers.
2. The fundamental cases setting the rules on rebates under Article 102 TFEU
In its Intel judgement the GC made a distinction between three categories of rebates. This is a
useful summary of the current status of EU law on single product discounts of dominant
undertakings.
The first category encompasses quantity rebates the granting of which is solely
connected to the volume of purchases from a dominant undertaking. It is deemed that those
rebates reflect cost savings from increased quantities supplied which, in turn, can be passed
on in the form of price reduction to the customer. Moreover, those rebates reflect efficiency
gains and economies of scale made by a dominant undertaking. But above all, a presumption
exists that they generally do not have prohibited foreclosure effects.19
The second category includes those rebates the granting of which is conditional upon
the customer’s purchasing all or most of its requirements from a dominant undertaking which
lately have been labelled by the GC as exclusivity rebates. Those types of rebates are
prohibited by Article 102 TFEU and considered to be incompatible with the undistorted
competition within the internal market.20
Finally, into the third category the GC has put all other types of rebates which are not
connected to a requirement of purchasing exclusively or quasi-exclusively from a dominant
undertaking but which nevertheless may also have a fidelity-building effect. Examples of
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rebates of the third type include rebates granted upon achieving individually set sales
objectives.21
The subsequent paragraphs will look at the major EU cases from which the GC in Intel
drew its conclusions albeit in a slightly different order.
2.1. Loyalty rebates
The definitive statement of law on loyalty rebates has been laid down by the Court of Justice
(the CJ or the Court) in 1979 in a landmark case of Hoffmann-La Roche. The judgement
concerned a Swiss company Hoffmann-La Roche (Roche) operating on the vitamins markets
which concluded with 22 large purchasers of vitamins exclusivity or quasi-exclusivity
contracts. Whilst some of the contracts contained a formal undertaking from the purchasers to
obtain all or most of their requirements for vitamins exclusively from Roche22, there were also
instances where such an obligation was not established 23 . Most of the agreements either
explicitly or implicitly, the Court claimed, were designed so as to establish long-term
relationships lasting for several years and, with one exception, they provided for granting of
discounts and rebates calculated on the total purchases of vitamins.24
The Court went out of its way on numerous occasions to underline the contradiction of
exclusivity obligations with EU competition law provisions and the case could be seen as an
example of the Court’s reading of fidelity rebates as a de facto exclusivity. In the fundamental
passages of the ruling the legal rule on exclusive dealing and fidelity rebates in light of EU
law was laid down. According to the Court:
An undertaking which is in a dominant position on a market and ties
purchasers — even if it does so at their request — by an obligation or
promise on their part to obtain all or most of their requirements exclusively
from the said undertaking abuses its dominant position within the meaning
of Article 86 of the Treaty, whether the obligation in question is stipulated
without further qualification or whether it is undertaken in consideration of
the grant of a rebate.
The same applies if the said undertaking, without tying the purchasers by a
formal obligation, applies, either under the terms of agreements concluded
with these purchasers or unilaterally, a system of fidelity rebates, that is to
say discounts conditional on the customer's obtaining all or most of its
requirements — whether the quantity of its purchases be large or small —
from the undertaking in a dominant position.25
The rule laid down by the Court was clearly centred around exclusivity which
encompassed both “full” exclusivity, that is obligation or promise to obtain all requirements
21
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from the dominant undertaking and quasi- or near exclusivity, that is obligation or promise to
obtain most of requirements from the dominant firm.
2.2. Target sales rebates and other types of discount schemes
The definitive statement of law on rebates other than exclusivity rebates but which may
nevertheless have fidelity-building effect has been given in Michelin I. The case concerned
Michelin NV, a company incorporated under Dutch law, which was producing and selling
Michelin tyres in the Netherlands.26 The company was accused of committing an abuse on the
market in new replacement tyres for heavy vehicles by operating an annual variable discount.
The discount was granted to a dealer if the latter achieved a sales target which was fixed on
the basis of number of heavy vehicle tyres sold by the dealer.27
In its analysis of the sales target discounts at issue the Court pointed out that they were
different from mere quantity rebates in that the discounts did not use objectively set quantities
but they instead looked at sale results from the previous year and set the limits within which
the discount could be triggered. Moreover, Michelin NV’s discounts could not have been
equated with Hoffmann-La Roche type of rebates in that they did not require to enter into
exclusivity arrangements or purchase a specific proportion of requirements from the dominant
undertaking.28 This in turn required the Court to apply a different type of analysis which was
indicated by the following words:
In deciding whether Michelin NV abused its dominant position in applying
its discount system it is therefore necessary to consider all the
circumstances, particularly the criteria and rules for the grant of the
discount, and to investigate whether, in providing an advantage not based
on any economic service justifying it, the discount tends to remove or
restrict the buyer's freedom to choose his sources of supply, to bar
competitors from access to the market, to apply dissimilar conditions to
equivalent transactions with other trading parties or to strengthen the
dominant position by distorting competition.29
In applying that formula to the case at hand the Court took into consideration several
factors. First, the annual reference period which the discount system was based on put
appreciable pressure on dealers in that even small variations in the quantities purchased could
affect dealers’ profits of margin for the entire year. Next, the Court took into consideration
the divergence between Michelin NV’s and its main competitors’ market shares. The
significant difference that existed between those shares resulted in a situation whereby it
would be “very difficult” for the Michelin NV’s competitors to put forward a competitive
offer. Third, the pressure and uncertainty of dealers was further intensified by the lack of
transparency of the discount system.30 The analysis lead the Court to conclude that the whole
26
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discount system precluded dealers from taking advantage of competition freely at any time
and selecting most favourable offers from those submitted by the dominant undertaking’s
competitors.31
2.3. Quantity rebates
Finally, the category of quantity rebates is generally deemed to lack the foreclosure effects
prohibited by Article 102 TFEU. That dominant undertakings are, in principle, entitled to
employ quantity rebates in their commercial relationships with customers has been recalled by
the EU Courts in numerous cases. From the CJ’s analysis in Hoffmann-La Roche it can be
inferred that the grant of quantity rebates is dependent solely on purchasing quantities which
are fixed objectively and apply to all customers (thus they are standardized rebates). 32 It
follows from this that when fixing thresholds which trigger the price reduction in quantity
rebates undertakings must be driven only by costs savings which may result from bigger
supplies without considering the specific requirements of their customers.
Moreover, according to the CJ, the objective of quantity rebates is to achieve
maximum quantity supplied as oppose to, presumptively illegal, maximum requirements
served.33 The Court’s reasoning implies that expressing a rebate in percentage of requirements
is somehow driven by anticompetitive purpose. Such a conclusion is unjustified and ignores
market reality since a customer itself may wish to obtain a rebate which is expressed in
percentage of its requirements as it may give that customer valuable flexibility in situations
where the market demand is uncertain and setting a fixed quantity as a discount threshold may
increase the risk of customer’s not reaching enough purchases.34
3. Methodologies of assessing legality of conduct in competition law
This section will look at different methods in competition law systems employed with the aim
of identifying anticompetitive conduct. Subsequently, the author will examine the case law of
EU Courts in the area of rebates so as to identify the method used by the EU judicature.
One approach to this issue is to distinguish between form-based and effects-based
assessment. The former way of assessment is concerned with various kinds of categories of
practices used by firms and with attaching to those categories certain legal presumptions.
Under this approach some forms of practices may be considered lawful based on their form
and characteristics whereas to other types of conduct a label of illegality will be attached. The
thrust of an effects-based approach, on the other hand, is that the legal evaluation of a given
conduct is undertaken on a case by case basis, taking into consideration all the circumstances
of the case, its facts, market characteristics, and all legal and economic factors which may

31
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help to conclude whether the practice in question ultimately results in outcome that is contrary
to provisions of competition law.35
In a similar vein, the above way of competition law assessment may also be expressed
as using rules and standards in competition law adjudication. On the one hand, making use of
rules envisages a priori determined categories of conduct with limited number of case specific
factors taken into consideration by an adjudicator in deciding whether a given practice is
lawful or not. On the other hand, evaluating firms’ behaviour in light of a standard means that
an ex post, broad analysis of facts, economic and legal context and motivation behind the
conduct will be undertaken.36
Insofar as these methodological approaches to identifying restrictions of competition
and recognizing their effects are concerned, neither of them, it is the author’s view, should be
condemned as such. Each may be useful in competition law assessment and applied
simultaneously in one and the same jurisdiction to the effect that a hybrid approach is
accepted.37 One may also employ specific legal tests or tools which may act as proxies of
anticompetitive effects so that effectively one conducts a structured legal evaluation. In
particular, the as efficient competitor test may serve as a tool to infer harmful effects.38
What is more, one may sometimes encounter linguistic terms which may invoke
negative connotations, such as formalistic which has been attached to the form-based
approach. Likewise, it is not uncommon to speak of effects-based approach as moreeconomics based with the indication that the form-based approach would somehow be less
grounded in economics.39
It is the author’s view that the form-based approach is a simply way of guaranteeing
procedural economy.40 If a particular type of conduct is always or almost always likely to run
counter to provisions of competition law in certain jurisdiction it is justified for that
jurisdiction to prohibit such conduct based on its form without detailed inquiry into its
effects.41 If effects of a different type of behaviour are difficult to determine, contingent upon
See generally: International Competition Network, ‘Unilateral Conduct Workbook Chapter 1: The Objectives
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R
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36
See Daniel A Crane, ‘Rules Versus Standards in Antitrust Adjudication’ (2006) 64 Washington and Lee Law
Review <http://papers.ssrn.com/abstract=927293> accessed 11 March 2015. Another author, in the particular
context of EU competition law, speaks of orthodox and analytical approach of assessing effects of undertakings’
behaviour: Liza Lovdahl Gormsen, ‘Are Anticompetitive Effects Necessary for an Analysis under Article 102
TFEU?’ (2013) 36 World Competition 223, 225.
37
International Competition Network (n 35) 34.
38
Gormsen (n 36) 225; Ahlborn and Piccinin (n 8) 64.
39
For example, the report prepared by the EAGCP synonymously speaks of an economics-based and effectsbased approach Economic Advisory Group on Competition Policy (n 35). This has been recently criticized by a
supporter of the current legal status in the area of rebates of dominant firms: Wils (n 8) 9. Advocates of changes
have also referred to such use of terminology as unfortunate: Ahlborn and Piccinin (n 8) 61.
40
See Case C‑ 67/13 P Groupement des cartes bancaires (CB) v European Commission EU:C:2014:1958,
Opinion of AG Wahl, para 28.
41
Peeperkorn (n 8) 46.
35

9

existence of numerous factors and if such conduct may be used for pro- or anticompetitive
reasons, one should rather employ a case by case deeper market inquiry.
However, it seems to be a distinct issue, and not related to the employed methodology
of identifying anticompetitive conduct, to determine what effects are necessary so as to
conclude that a restriction of competition has occurred. In other words, one may use only a
form-based or effects-based approach or one may mix these approaches together, but they as
such do not determine that a particular conduct runs contrary to provisions of a given
competition law system. The latter issue is rather related to objectives or values protected by
competition law.42 Hence, a competition law regime whose objectives are fully informed by
economic considerations such as consumer welfare may adopt one methodology over another
with the aim of establishing whether a particular conduct reduces or improves consumer
welfare. Another competition law regime may, however, pursue different objectives, some of
which may be economic in character and others not, such as economic freedom,
competitiveness of small and medium sized enterprises, conservation of energy and protection
of environment, providing relief to victims of disaster or empowerment of minorities.43
While the above-mentioned two methodological approaches to identifying
anticompetitive conduct can be considered free of any competition law regime connotations,
the recent debate on rebates in the EU is often filled with notions specific to a particular legal
system protecting competition. Quite common is the use of per se or rule of reason concepts
which originate in the US antitrust law 44 . Under the rule of reason approach it has to be
determined whether the evaluated arrangement promotes or suppresses competition by
considering the industry conditions before and after it was implemented as well as the nature
of it and its effects, both actual and probable.45 Consequently, the rule of reason is a broad
inquiry into all the circumstances before deciding whether the arrangement imposed
unreasonable restraint on competition.46 In contrast, this broad inquiry is redundant where the
conduct that is being assessed is manifestly anticompetitive because it is clear it has
pernicious effect on competition with no redeeming virtue. Such arrangements are illegal as
42
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such (per se illegal) with the mere finding of their existence concluding assessment of
legality.47
In the EU the form- and effects-based or rules and standard methodology is embodied
in concepts of object and effect restrictions of competition and explicitly contained in Article
101 TFEU. 48 The latter provision prohibits all agreements “which have as their object or
effect the prevention, restriction or distortion of competition within the internal market”. This
division between object and effect restrictions of competition is alternative in its nature and,
once it has been established that the object of the agreement is to restrict competition, there is
no need to take into account its actual effects.49
Recently in Groupement des cartes bancaires the Court, partly relying on the previous
case law, has provided guidance as to the interpretation of object restrictions in EU
competition law. First of all, object restriction is a conduct which “reveal a sufficient degree
of harm to competition” so that there would be no need to measure its effects.50 Conduct that
is considered to be an object restriction is, by its very nature, harmful to the proper
functioning of normal competition. 51 Among behaviour which nature is inherently
anticompetitive the Court pointed out price-fixing cartels. This is because they are so likely to
have negative effects on price, quality or quantity of goods.52 According to the Court this
presumption of negative effects is justified because “[e]xperience shows that such behaviour
leads to falls in production and price increases, resulting in poor allocation of resources to the
detriment, in particular, of consumers.”53
The concept of object restriction was even further elaborated on by AG Wahl in his
opinion in Groupement des cartes bancaires. There AG Wahl cautioned against broad
interpretation of the concept of object restriction since it may effectively result in false
Northern Pacific R. Co. v. United States, 356 US 1 (1958): „However, there are certain agreements or
practices which because of their pernicious effect on competition and lack of any redeeming virtue are
conclusively presumed to be unreasonable and therefore illegal without elaborate inquiry as to the precise harm
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the type of restraints which are proscribed by the Sherman Act more certain to the benefit of everyone concerned,
but it also avoids the necessity for an incredibly complicated and prolonged economic investigation into the
entire history of the industry involved, as well as related industries, in an effort to determine at large whether a
particular restraint has been unreasonable—an inquiry so often wholly fruitless when undertaken.”
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positives. 54 He concluded that “[o]nly conduct whose harmful nature is proven and easily
identifiable, in the light of experience and economics, should therefore be regarded as a
restriction of competition by object, and not agreements which, having regard to their context,
have ambivalent effects on the market or which produce ancillary restrictive effects necessary
for the pursuit of a main objective which does not restrict competition”.55
Even though a comparable distinction between object and effects restrictions of
competition cannot be found in the text of Article 102 TFEU, it is recognised that the case law
of EU Courts provides grounds for distinguishing of object (anticompetitive by their very
nature) and effects abuses.56 Having in mind the latest judgement of the Court in Groupement
des cartes bancaires, it is submitted that the judgment could provide guiding principles in
regard to both Article 101 and 102 TFEU on the conduct most harmful to competition. Thus,
the category of object restrictions should be interpreted narrowly as only encompassing
conduct harmful effects of which are easily identifiable and confirmed in light of economics.
3.1. Loyalty rebates – object restrictions
In Hoffmann-La Roche the Court explained why exclusivity agreements and fidelity rebates
are considered to be incompatible with the system of undistorted competition within the
internal market. This is because the Court does not see any economic justification for those
practices which are considered to be a tool for achieving an anticompetitive purpose of
depriving or restricting purchasers’ freedom to choose sources of supply and denying other
producers access to the market.57
As to the existence of harmful effects the Court in Hoffmann-La Roche stated that
loyalty rebates tend to consolidate dominant undertaking’s market position by means of
competition not on the merits. 58 This statement, however, is not a conclusion reached on
grounds of any kind of evaluation or analysis of circumstances of the case but it is rather a
priori legal presumption. 59 This was also the approach taken in later cases in which
exclusivity rebates (and other rebates as well) were similarly prohibited based on abstract
anticompetitive tendency or anticompetitive nature.
54
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Consequently, in order to establish an abuse of dominant position it is necessary and
enough to prove the existence of loyalty rebates system. The GC in Intel was very explicit on
this issue. In justifying that there is no need to consider the circumstances of the case when
dealing with exclusivity rebates it stated that this is due to their anticompetitive nature.
Inherent in this nature is the capability of tying customers to dominant undertaking. Likewise,
exclusivity rebates are by their very nature capable of having foreclosure effects.60
It stems from the foregoing that loyalty rebates are considered to be object abuses, that
is abuses which are by their very nature detrimental to competition. They are, in effect, put in
the same category as price-fixing cartels under Article 101 TFEU. Accordingly, the legal
presumption of incompatibility of loyalty rebates cannot be rebutted by arguments that a
particular rebate scheme did not lead to anticompetitive foreclosure of rivals.61
3.2. Other rebates
It is sometimes assumed that the Michelin I test calling for consideration of all the
circumstances is an effects-based analysis. 62 But the inquiry is rather about whether a
particular rebate scheme has the fidelity building effect, that is whether despite not requiring
from customers exclusivity or quasi-exclusivity the rebate scheme can nevertheless have
similar effects to these of loyalty rebates. 63 However, this is also an abstract conclusion
without analysing whether a rebate scheme could in fact exclude competitors. In British
Airways the dominant undertaking invited the (then) Court of First Instance (CFI) to
undertake objective market effects analysis by pointing out that the implemented rebate
schemes had not produced anticompetitive effects and that the dominant undertaking’s
competitors were able to increase their market shares. 64 In other words, objective effects
analysis would point out to the fact that there was no foreclosure. However, the CFI declined
this invitation and stated that had the dominant undertaking not implemented the
anticompetitive practice, it may have been considered that the growth of rivals’ market shares
could have been more significant.65 Consequently, a dominant undertaking will not escape
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condemnation of a practice which in eyes of the EU Courts amounts to a functional equivalent
of loyalty rebates by showing that the (allegedly) expected results have not been achieved.66
In Michelin I test the benchmark for the final conclusion of illegality of a rebate
scheme is the judicial construction in Hoffmann-La Roche and, in particular, the legal
presumption against exclusive dealing and fidelity rebates contained therein. As has been
stated above, in loyalty rebates cases the competition authority is required to establish only
the existence of the prohibited practice and in cases concerned with other types of rebates
what needs to be proved is that the operated scheme may induce customers to purchase solely
from the dominant undertaking. This is a sort of quasi-effects analysis which is premised on
two grounds: that (i) loyalty rebates are object abuses therefore (ii) one need to establish that,
even though having different threshold mechanism and structure, a discount is functionally
equivalent to a loyalty rebate.
The Michelin I test has also been used in assessing the legality of quantity discount
schemes employed by the French tyre manufacturer in Michelin II.67 The Court conducted a
quasi-effects analysis and concluded that the conduct was fidelity-building and therefore
unlawful. This at least shows that the EU Courts are aware that various forms of rebates may
be used in order to achieve the same result. They are aware that in certain circumstances one
needs to disregard the form of conduct. Hence, it is the abstract and stringent rule prohibiting
exclusive dealing and loyalty rebates in Hoffmann-La Roche that influences the legality and
the degree of analysis of all other types of conditional pricing practices.
4. Foreclosure mechanism of rebates and legal frameworks of assessment
This section endeavours to establish whether loyalty rebates are anticompetitive by their very
nature and whether they always generate anticompetitive effects so harmful to competition
that it justifies their direct prohibition. Next, the section will also outline the legal frameworks
which may be used to assess the legality of rebate schemes and contrast them with the
jurisprudence of EU Courts and, in particular, the GC’s latest judgment in Intel.
As has been stated above, conditional rebates, including loyalty discounts, are pricing
schemes which are used by suppliers to incentivize buyers to increase their purchases. The
main antitrust concern is that in certain circumstances rebates may foreclose the market to
potential and actual competitors. For conditional rebates to have foreclosure effects it is
necessary that the dominant undertaking hold substantial market power over a portion of
customer’s demand (referred to as the inelastic portion/assured base of sales/non-contestable
share). 68 Otherwise, that is if competitors are able to compete for the entire demand of a
customer, a rebate system is not likely to have foreclosure effects provided that the price
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offered is not predatory. In such a situation a customer may simply compare suppliers’ offers
and accept whichever it deems the most advantageous.69
The non-contestable share of demand is the range of customer’s demand that the latter
will in any event acquire from the dominant firm and which is effectively excluded from
competitive pressure from rivals. Reasons for the existence of assured base of sales may be
manifold and include, inter alia, existence of significant switching costs, strength of the brand
of dominant firms’ products which are must-have merchandise, or capacity constraints of
smaller competitors who are unable to satisfy entire market demand.70
But the existence of non-contestable share does not automatically mean that
competitors of dominant undertaking will be excluded. They may still compete for the
contestable part of demand. A rebate only enables a dominant firm to use the non-contestable
share as a leverage to decrease the price for units on the contestable part of demand. In order
to achieve this effect the threshold which triggers the price reduction has to be set above the
amount that would be in any case purchased from the dominant firm. There is no leverage if
the threshold is set at or below the non-contestable share.71 The strength of the inducement,
that is the loyalty effect, will be contingent upon the level of rebate and the level of the
threshold. A customer who switches part of its demand away from the dominant firm risks
losing the entire discount. This means that a competitor would have to offer its own discount
and compensate the customer for losing the rebate offered by dominant firm.
In the Guidance Paper the Commission proposes a framework whereby a rebate will
be deemed abusive only if it could foreclose equally efficient competitors. In order to
determine whether the rebate is capable of doing so the Commission will evaluate the
effective price that equally efficient competitor would to have to offer the customer if the
latter would switch part of its demand away from the dominant firm. The effective price the
competitor would have to offer is the list price of dominant firm less the rebate the customer
loses calculated over the relevant range of demand. The relevant range of demand is the
amount the customer is willing and able to switch to the competitor of dominant firm. In cases
of retroactive rebates the relevant range is equal to the contestable part of demand. If the
effective price remains above the LRAIC (long-run average incremental cost) of the dominant
firm the Commission will infer that an equally efficient competitor would be able to
profitably compete with the dominant firm. If the effective price is below the AAC (average
avoidable cost) the rebate is capable of foreclosing equally efficient competitors. When the
effective price is between these two cost measures the Commission will also take into account
other factors in order to determine whether entry or expansion may be affected. This analysis
will then be integrated in the general assessment that the Commission undertakes.72
It has been stated that it is unsound to categorize exclusivity rebates as a price-based
exclusionary conduct together with predatory pricing or that using cost-based tests may be
‘DG Competition Discussion Paper on the Application of Article 82 of the Treaty to Exclusionary Abuses’
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inappropriate. 73 Instead loyalty rebates should be analogized to exclusive dealing
arrangements. This is somewhat misleading. It is true that some antitrust scholars have
proposed to use a classic predatory pricing rule to single product discounts. Such test was for
example advocated by H. Hovenkamp. According to that author one should simply determine
whether the price of goods after taking into consideration all discounts exceeds marginal or
average variable cost. If this is the case such above cost price cannot exclude equally efficient
rivals and thus it should be considered lawful.74 This approach has been followed by the US
Court of Appeals for the Eight Circuit in Concord v Brunswick.75 There a number of boat
builders alleged that Brunswick, a stern drive engine manufacturer, violated Sections 1 and 2
of the Sherman Act by using market share discounts. Boat manufacturers could receive 1%,
2%, 3% or 5% discounts if they purchased certain percentage of their requirements from
Brunswick. These requirements ranged from 60% to 80% and even 95% in certain years. The
US Court of Appeals rejected the claims brought by boat manufacturers. It found that, inter
alia, boat builders and dealers could switch part of their requirements and they did so when
offered better discounts by Brunswick’s rivals. Referring to US predatory pricing precedents
Brooke Group and Matsushita the US Court of Appeals stated that above cost discounting is
not anticompetitive.76
In contrast to that position the Commission in its Guidance Paper explicitly
emphasises that its theory of harm does not rely on predatory pricing.77 Put differently, under
the Commission’s test above cost rebates may be held anticompetitive as the test it proposes is
not a sacrifice test, but a matching test. 78 The theory of harm is that equally efficient
competitor would be foreclosed from supplying a customer because of dominant firm’s
rebates which may not entail any sacrifice for the latter.
It is useful to look at the literature which equates loyalty discounts with exclusive
dealing arrangements. Those who advocate this approach would simply see exclusive dealing
as a subclass of loyalty discounts where the buyer is required to purchase all of its
requirements from the dominant firm. Loyalty discounts with a threshold close to 100% of all
the purchaser’s requirements should be treated as partial or de facto exclusive dealing.79 The
proponents of this framework also recognize that the assessment of loyalty rebates should be
conducted in light of economic theory of anticompetitive exclusion by raising rivals’ costs
(RRC).80
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The RRC theory is based upon the premise that the dominant firm may cause
competitive harm not by employing predatory prices but by acquiring exclusionary rights
(such as exclusive dealing arrangements) over input necessary to the functioning on the
market. Distribution may be seen as an input for dominant firm and its rivals. The purchase of
exclusionary rights over a large fraction of the market may foreclose competitors from
achieving minimum efficient scale thus rising their costs of operation and potentially forcing
to leave the market. However, it is not necessary that competitors be driven out of the market
for antitrust concerns, it is enough that their ability to constrain dominant firm’s market power
is impaired. When costs of rivals are raised, the dominant firm may raise its own prices under
the umbrella which it has created.81
How should one then determine whether exclusive dealing and, accordingly, loyalty
rebates are anticompetitive in light of the RRC theory? For example, Dorsey and Jacobson
argue that exclusive dealing should be assessed in light of the equally efficient rival test. If a
plaintiff can break the exclusivity by providing equally attractive offer or otherwise compete
successfully in such a way that it continues to exercise pressure on the dominant firm there
should be no antitrust violation. Moreover, they recognize that substantial foreclosure is
necessary precondition in order to find antitrust liability and that plaintiff must demonstrate
that it was impeded from achieving minimum efficient scale. Dorsey and Jacobson argue that
one should not, however, focus solely on the percentage of the market foreclosed but instead
try to determine whether an efficient rival has been so impaired that it can no longer
effectively compete. They state that “[i]f, for instance, an efficient competitor could offer the
same or a better deal than the defendant without enticing any customers away because of the
defendant’s arrangements, the likelihood the defendant is behaving in an exclusionary fashion
is more likely.” 82 When discussing loyalty discounts the said authors conclude that “the
fundamental issue in each exclusive dealing and loyalty discount cases is also the same—in
both instances, the essential question is whether the plaintiff is able to compete effectively by
offering a comparable discount of its own.” If the plaintiff cannot offer comparable discount
because it is less efficient or unwilling to match the dominant firm’s discount then there is no
antitrust violation.83
In sum, the above analysis shows that it is not warranted to treat loyalty rebates as
abusive by their very nature. Whether they will result in anticompetitive foreclosure of
equally efficient competitors depends on a number of factors assessment of which should be
determined on a case by case basis. Often equally efficient competitors may still be able to
compete which depends on the structure of the discount offered by dominant undertaking.
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Furthermore, labelling the framework used by the Commission as predatory pricing is
misleading. The essence of the as efficient competitor test proposed by the Commission in the
Guidance Paper is to measure whether such hypothetical rival would be able to match the
discount offered by dominant firm and not whether the latter sacrifices profits.84 The test does
not presuppose that the price is the mechanism causing competitive harm; the price is one
element in a rebate which strengthens loyalty effect, but the theory of harm is that a
competitor is effectively foreclosed from supplying a customer. In other words, the test
simply provides a precise measurement whether the cost of supplying a particular customer
have been raised to a level that equally efficient rivals would not be able to compete with the
dominant firm.85
4.1. Foreclosure mechanism and the GC’s judgment in Intel
In regard to the anticompetitive mechanism of loyalty rebates the jurisprudence of EU Courts
have traditionally relied on the concept of an unavoidable trading partner, 86 which was
continued by the GC in Intel. The position of an unavoidable trading partner entails that for a
significant part of demand there are no substitutes for the products supplied by it.87 In Intel the
GC has further clarified how the position of an unavoidable trading partner affects the
competitive chances of its rivals.
First, customers of an unavoidable trading partner will in any event acquire part of
their requirements from the former; this part of their demand has been referred to by the GC
as the non-contestable share. This share is excluded from the competitive pressure as
competitors of the dominant undertaking are in a position to compete only for the remaining
units lying on the contestable share of customer’s demand. By switching part of its demand to
competitors of the dominant firm a customer risks losing the rebate not only for the part that it
switches, but also for the units that it would in any event obtain from the dominant
undertaking. In other words, it loses an entire rebate. In order to compete with the dominant
firm, the GC further explains, a competitor would have to provide an attractive offer for the
contestable part of demand and, additionally, compensate the customer for the loss of the
discount offered by the dominant firm. Thus, a large rebate would have to be apportioned by
the competitor solely to the contestable share. It follows from this, the GC continued, that by
granting exclusivity rebate the dominant undertaking makes the competitive situation and the
access to the market by competitors more difficult. The exclusivity rebate serves as a leverage
for the unavoidable trading partner and allows it to secure the contestable share by using its
economic power from the non-contestable share.88
The above-mentioned clarification from the GC as to the anticompetitive mechanism
of exclusivity rebates almost mirrors the approach to loyalty rebates advocated by the
Commission in its Guidance Paper. It is therefore all the more disappointing that the GC does
84
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not approve the Commission’s as efficient competitor test. One reading of the GC’s judgment
in Intel is that it prohibits leveraging rebates whereby the threshold of the rebate is set above
the non-contestable share and allows the dominant undertaking to use that portion of demand
to lower the price in the contestable share.89 The GC, however, did not state whether this is
the case. Even if such interpretation is correct, this position is still problematic for several
reasons.
First, even when leveraging is possible this should not warrant antitrust intervention as
such. This is because equally efficient competitors will be able to compete with the dominant
undertaking and thus there is no need to distort free play of competition. What is more, this
may result in protecting inefficient competitors which is contrary to the objectives of EU
competition law.90
Next, dominant position does not necessarily entail that the undertaking holding
substantial market power is an unavoidable trading partner. Ahlborn and Piccinin provide an
example of a Dutch case where the Dutch Trade and Industry Appeals Tribunal found that
rivals of the dominant undertaking were capable of competing for the entire demand of
individual customers.91 This may be due to heterogeneous customer population in which some
customers’ demand is fully contestable while that of other customers is not. Furthermore, in
some markets customers may themselves organise competitive bidding where they commit
themselves to purchase exclusively from the supplier who will propose the best offer. If
customers invite dominant firms and their rivals to submit offers this as such should not be
held illegal as there is no leverage.92
5. Analysis under Article 102 TFEU versus Article 101 TFEU
Another problematic aspect with the treatment of loyalty rebates by the EU Courts relates to
its coherence with the analysis of practices which may have similar effects under Article 101
TFEU.93 In Delimitis, while assessing an exclusive purchasing agreement between a supplier
and a reseller of beer, the Court observed a number of efficiency justifications for the
conclusion of such an agreement and did not ascribe to it the object of restricting competition.
Instead, it was necessary to conduct effects analysis. 94 In particular, the Court required to
analyse the impact of that particular and analogous agreements taken together on the
opportunities of competitors to penetrate the market and range of products available to
customers. 95 When conducting such analysis, the Court explained, one needs to take into
consideration the nature and extent of exclusive purchasing agreements, the number of outlets
tied, duration of these contracts, quantities of products which resellers undertake to purchase
and quantities sold by free distributors. But even if such contracts have significant impact on
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the market access this is only one factor in the analysis and it is not in itself enough to
conclude that there exist restrictive effects. Another factor that should be considered in the
analysis is the availability of counter strategies which may be implemented by firms to enter
the market such as, inter alia, acquiring sales outlets and the number of such outlets necessary
for the operation of distribution system or the presence of wholesalers not tied who can
facilitate market access for new producers.96 Furthermore, conditions specific to the relevant
market should also find their way into the legal evaluation. Only in the circumstances where
such agreements cumulatively foreclose the relevant market, and the agreement under
scrutiny considerably contributes to this sealing-off effect, can such exclusive purchase
arrangement be held restrictive of competition.97 This is a sound multi-factored effects-based
analysis in which the Court speaks distinctly of pro-competitive aspects of exclusive
purchasing arrangements.
Furthermore, in Van den Bergh Foods the CFI was required to rule on the legality of,
what has been effectively considered as, de facto exclusive dealing type of arrangements
pursuant to both Article 101 and 102 TFEU.98 It was found, inter alia, that the dominant firm
tied 40% of outlets to itself by de facto exclusivity clause. The CFI ruled that this was enough
to condemn the practices as abusive in accordance with Article 102 TFEU.99
If loyalty rebates are akin to exclusive dealing it seems that analysis under both
Articles 101 and 102 should be similar. However, the GC in Intel stated that none of the
above cases is relevant for the purpose of analysis of exclusivity rebates. Even if exclusivity
conditions are beneficial for competition and it is necessary to assess them by looking at their
effects, these considerations cannot be accepted where a dominant operator is present on the
market.100 According to the GC, such an approach is justified by the special responsibility that
the dominant undertaking has not to allow its conduct to impair genuine undistorted
competition.101 Moreover, that exclusivity conditions cover only small part of the market is
irrelevant because “[w]here the course of conduct under consideration is that of an
undertaking occupying a dominant position on a market where for this reason the structure of
competition has already been weakened, any further weakening of the structure of
competition may constitute an abuse of a dominant position”.102
It is not clear why covering only a small portion of the relevant market by loyalty
rebates should be considered abusive.103 A rebate that forecloses access to one small customer
does not have any structural effects that would prevent rivals from competing or potential
competitors form accessing the market. Foreclosure effects can only appear if exclusive
conditions cover substantial share of the market. However, what a substantial share of the
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market is should be determined in reference to objective market criteria such as minimum
efficient scale of the market.104
Furthermore, it is unjustified to prohibit dominant undertakings from entering into
exclusive dealing contracts by referring to the concept of special responsibility. The GC stated
in Atlantic Container Line that “special responsibility means only that a dominant undertaking
may be prohibited from conduct which is legitimate where it is carried out by non-dominant
undertakings”.105 However, the concept of special responsibility as such does not define any
legal rules and should not be used to impose duties or obligations on dominant firms.106 As
one commentator has put it: “to impose a heavy fine on a dominant firm based on
indeterminate concepts such as the doctrine of special responsibility or the general concept of
abuse gives rise to the impression that the Commission acted arbitrarily and outside the
boundaries of predictable decision-making firmly anchored to rule of law.”107 Moreover, to
hold that any weakening of the structure of the market may constitute an abuse of dominant
position because it is conducted by a dominant firm without considering whether such a
conduct can have foreclosure effects on the market seems like condemning the dominance as
such and not the (allegedly) abusive conduct.
6. Objective justification and loyalty rebates
A dominant undertaking whose practices have been found to be liable to infringe Article 102
TFEU can escape condemnation under that provision if the conduct that it has undertaken can
be justified because it was either objectively necessary or due to efficiency advantages that it
produces.108 This now seems to be available for any type of rebates although it was not clear
in the beginning. While some authors consider that efficiency justification has been available
to dominant undertakings since Hoffmann-La Roche109, Advocate General Colomer identified
in one of his opinions three types of practices which he considered to be per se abusive under
Article 102 TFEU meaning that such conduct could not have been justified. The group
included exclusivity agreements, loyalty rebates and pricing below average variable costs.110
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Similarly, the Commission recently expressed its view that Hoffmann-La Roche excluded
efficiency defence for fidelity rebates.111
In any event, the possibility of advancing justification for using of anticompetitive
rebates seemed to develop somewhat unwittingly alongside the still standing view of the EU
Courts that they are anticompetitive in nature (and consequently there is no economic
justification for them apart from excluding competitors). The position that exclusivity rebates
may be justified and thus escape condemnation under Article 102 TFEU has been confirmed
by the GC in Intel.112 It has thus been suggested that the current legal status of EU law within
the area of rebates is well-founded since dominant firms are allowed to justify their conduct in
terms of efficiencies they achieve. Moreover, the current law on rebates would not warrant
any changes since efficiencies that potentially can be achieved by using exclusivity rebates
could also be achieved through the use of other business practices.113 It is submitted that such
a position is unacceptable on several grounds.
It is of course true that competition law may prohibit undertakings from adopting
certain practices in their competitive struggle in the marketplace, but unless such prohibition
is justified because the conduct generates anticompetitive effects competition authorities
should not interfere with the competitive process. The current standpoint effectively puts
unjustified abstract belief of anticompetitive nature of loyalty rebates over the right of
businesses to initiate whatever commercial behaviour they deem appropriate. It is not the
State by way of their competition authorities that should determine what business strategies
may be adopted by market participants.114
Moreover, according to Post Danmark, in order to justify its anticompetitive
behaviour a dominant undertaking must (i) demonstrate that efficiency gains generated by its
conduct counteract any likely negative effects on competition and consumer welfare in the
markets affected; (ii) that it is the conduct under consideration that generates efficiency gains;
(iii) the conduct is necessary for the achievement of efficiencies; and (iv) the conduct does not
eliminate effective competition, that is it does not remove all or most of actual or potential
competition sources that exist.115
To the author knowledge, there is no judgment of EU Courts to date that has exempted
an otherwise anticompetitive conduct of dominant firm from the prohibition in Article 102
TFEU. Objective justification remains rather a theoretical concept than real possibility which
makes loyalty rebates de facto per se prohibited.116 It is difficult to conceive how dominant
firms can use efficiency justification described above if competition authorities are not in the
first place required to demonstrate what anticompetitive effects have been or are likely to be
generated by the conduct under scrutiny. Thus, if this efficiency defence, acknowledged by
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the GC in Intel, is to be something more than illusionary concept the approach to exclusionary
conduct which puts greater focus on actual effects should be adopted.117
7. Compatibility of the as efficient competitor test with EU competition law
The current approach of EU Courts towards abuse of dominance and exclusivity rebates in
particular have been also defended on wider grounds concerning objectives of EU
competition law. For example, Wils contends that the tests set out by the Commission in the
Guidance Paper cannot become legality tests. That author criticizes the so-called “more
economic approach” and its focus on consumer welfare because it takes unduly narrow view
of benefits of undistorted competition. Referring to Protocol No 27 on the internal market and
competition Wils submits that EU Treaties clearly specify the objective of EU competition
law, namely a system of undistorted competition. This objective cannot be substituted for any
other objectives and in particular consumer welfare. Thus, Article 102 TFEU protects the
competitive process as such which encompasses benefits such as variety and consumer choice,
the right to compete on the merits, or equality of opportunities between economic operators.118
Moreover, Wils contends that “the as-efficient-competitor test is fundamentally at odds with
the objective of Article 102 TFEU and the philosophy underlying the EU Treaties.”119 The
said author also claims that the as efficient competitor test “does not leave it to the free play
of undistorted competition to determine which producers prove themselves to be efficient”.120
In a similar vein, Behrens identifies the consumer choice paradigm and its impact
upon EU competition law.121 That author praises the current legal status, including case law
on rebates, as still being “good law”. He refers to the Commission’s “more economic
approach” as misleading and also implicitly rejects the as efficient competitor approach which
is part of the Commission’s Guidance Paper.122
The remaining part of this sections is devoted to the as efficient competitor test and its
role in EU competition law. It is true that according to the Protocol No 27 on the internal
market and competition the internal market includes a system ensuring that competition is not
distorted. Advocate General Kokott also expressed her opinion that the purpose of EU
competition law is to protect the structure of the market and thus competition as such.123
Moreover, in an often cited passage in Continental Can the Court held that the prohibition
against abuses of dominant position “is not only aimed at practices which may cause damage
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to consumers directly, but also at those which are detrimental to them through their impact on
an effective competition structure, such as is mentioned in Article 3 (f) of the Treaty.”124
However, the protection of the structure of the market or competitive process as such
cannot constitute the ultimate objective of EU competition law. The Treaty does not further
define what a competitive process is and without reference to other objectives it is impossible
to distinguish between anticompetitive conduct and conduct which is part of normal
competition. How does one determine whether market structure with several firms is to be
preferred over that with one firm? If the answer is that the former situation is to be preferred
because prices may be lower, then such a proposition already adopts some measure of welfare.
Similarly, if a firm is excluded as a result of unilateral conduct of another firm, the objective
of protection of competitive process fail to provide any standard of assessment. It is fair to say
that undistorted competitive process is the subject matter of analysis in competition law.125
Likewise, it is difficult to see how one could determine what a restriction of
competition is by reference to such notions as economic freedom, fairness or equality of
opportunities. 126 As will be illustrated below, this does not mean that such concepts are
entirely irrelevant in EU competition law but that they need to be limited and guided by an
economic objective. This economic objective can be the maximization of welfare.127 In terms
of economic welfare objectives of competition law one may traditionally distinguish between
maximization of social (total) welfare or consumer welfare. Whether a particular standard of
welfare has increased can be measured by looking at improvements in economic efficiency
and, in particular, allocative efficiency, productive efficiency or dynamic efficiency. This
orientation of competition law towards maximization of economic welfare allows one to
determine which conduct should be considered anticompetitive, namely conduct whose
impact reduces relevant measure of welfare.
It is beyond the scope of this contribution to determine what the ultimate objective of
EU competition law is. Suffice it to mention that there are good arguments to accept that EU
competition law does indeed pursue economic welfare objectives. This may be maximization
of social or consumer welfare.128
One of the legal tests that may be adopted to distinguish between anticompetitive
conduct and conduct which does not harm competition is the as efficient competitor test.
According to this test, conduct should be deemed abusive if it is capable of excluding a
competitor which is as efficient as the dominant firm. The exclusion of equally efficient
competitors may lead to reduction in economic welfare. The protection of equally efficient
competitors of dominant firms has been endorsed in the case law of EU Courts.
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An early reference to the position of equally efficient competitors may be found
already in AKZO. In developing the rules on predatory pricing the Court stated that even
prices above average variable costs but below average total costs may eliminate competitors
which are perhaps as efficient as the dominant undertaking but have smaller financial
resources.129 Some resemblance to the equally efficient competitor test may also be found in
the test set out by the Court in Oscar Bronner.130
Another line of cases in which the CJ endorsed the protection of equally efficient
competitors concerns margin squeezes. In Deutsche Telekom the Court stated that Article 102
TFEU proscribes dominant undertakings from adopting pricing practices which have an
exclusionary effect on their equally efficient competitors both actual and potential. Such
practices are capable of making access to the market very difficult or impossible and, in the
same manner, they may hinder opportunities of customers of dominant undertakings to
diversify their sources of supply. Moreover, practices having exclusionary effect on equally
efficient competitors unlawfully strengthen dominant position by methods outside the scope
of competition on the merits. 131 Furthermore, the Court also connected the reduction of
competitive pressure exerted on dominant undertaking by equally efficient competitors with
detriment to consumers who lose the prospect of lower prices in the long term.132
Similarly, in TeliaSonera the Court also relied on the concept of equally efficient
competitor. In particular, the Court stated that if a dominant undertaking, having been obliged
to pay its own wholesale prices, would not be able to offer the retail services otherwise than at
a loss then competitors who may be excluded as a result of that practice may not be
considered less efficient. Exclusion of equally efficient rivals of the dominant undertaking is
not competition on the merits.133 The Court pointed out that taking into account costs and
prices of a dominant undertaking in establishing existence of a margin squeeze conforms to
the principle of legal certainty as it enables the dominant firm to assess lawfulness of its own
conduct which, in turn, is consistent with the special responsibility under Article 102
TFEU.134
Nevertheless, the application of the as efficient competitor concept in TeliaSonera is,
to a certain extent, problematic. This is because the Court envisioned two possibilities when
exclusionary abuse may be found. First, when equally efficient competitors are compelled to
sell at a loss, that is when the price of the wholesale input is higher than the retail prices for
129
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the services offered to end users, then exclusionary effect is probable (negative margin
squeeze).135 Second, the Court also envisioned positive margin squeeze, that is when equally
efficient competitors may still operate albeit with reduced profitability. In such cases it must
be proved that “it would be at least more difficult for the operators concerned to trade on the
market concerned.”136
The Court did not provide any explanation as to how much the profitability of rivals
has to be reduced before an abuse may be found. Thus, the legal certainty which the Court
advertised in the very same ruling a few paragraphs above has been effectively shattered. The
existence of exclusionary effect due to a positive margin squeeze has been criticized and, it is
submitted, successfully refuted,137 but, above all, it has been arguably overruled by a judgment
which, to date, is considered to be the most influential in terms of changing the traditional
approach to exclusionary abuses in EU competition law and putting it more in line with the
effects-based framework advocated by the Commission, namely Post Danmark.138
Post Danmark may be considered as setting the direction which EU law on
exclusionary abuses should follow as it has been rendered by the Court sitting in a Grand
Chamber composition. Furthermore, it was a judgment rendered in the preliminary reference
procedure which is significant for the development of EU law139. What is more, it could be
read as an attempt to dispel uncertainties around the Commission’s new effects-based
approach and its compatibility with Article 102 TFEU. 140 Even though Post Danmark
concerned selective price cutting the Court’s sweeping statements reached far beyond that
practice and touched upon the most fundamental issues of EU competition law on single firm
conduct.141
In Post Danmark the Court stated that the purpose of Article 102 TFEU is neither to
prohibit firms from achieving, on their own merits, economic power equivalent to dominance
nor does this provision “seek to ensure that competitors less efficient than the undertaking
with the dominant position should remain on the market.” 142 Taking these findings into
account, the Court clarified that “not every exclusionary effect is necessarily detrimental to
competition” since “competition on the merits may, by definition, lead to the departure from
the market or the marginalisation of competitors that are less efficient and so less attractive to
consumers from the point of view of, among other things, price, choice, quality or
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innovation.”143 That EU competition law does not strive to protect inefficient competitors has
already been acknowledged by one of the supporters of the claim that the objective of the
EU’s competition law regime is to protect competitive process as such.144
Several conclusions could be inferred from the Court’s interpretation of Article 102
TFEU in Post Danmark. First, in principle, dominant undertakings are, as all other firms,
entitled to compete on the merits with their competitors and expand further their market
position. Natural result of competition on the merits is that less efficient competitors will exit
the market. But this is in harmony with EU competition law which does not aim at protecting
less efficient competitors. Therefore, only forms of competition capable of excluding equally
efficient competitors of dominant undertakings should be considered as competition not on
the merits.
The Court reconsidered the classic definition of abuse originating from Hoffmann-La
Roche and clarified that prohibition on abuses of dominant position applies to “the conduct of
a dominant undertaking that, through recourse to methods different from those governing
normal competition on the basis of the performance of commercial operators, has the effect,
to the detriment of consumers, of hindering the maintenance of the degree of competition
existing in the market or the growth of that competition.”145 It could be argued that in this
version of definition of abuse of dominance the Grand Chamber added the consumer harm as
a decisive factor in determining whether hindering the maintenance of existing competition or
its growth should be considered contrary to Article 102 TFEU. Put differently, mere
interference with the degree of existing competition cannot be the only factor in finding an
abuse of a dominant position, but it must additionally be proven that consumer harm is the
result of the said hindrance of degree of competition. One reading of this judgement would
therefore be that consumer harm is a criterion which should be a decisive benchmark in
controlling exclusionary abuses.146
If dominant firms have the right to compete and possibly exclude their less efficient
rivals and since Article 102 TFEU does not aim at protecting less efficient competitors then,
in order to make these rules applicable, it is argued that the as efficient competitor test should
also be used in determining whether rebate schemes of dominant undertakings are abusive or
not.147
The concept of the as efficient competitor allows to distinguish between exclusionary
acts resulting from undistorted and distorted competition or, in other words, competition on
the merits as oppose to competition based not on the respective merits of its participants. But
the principle of protection of equally efficient rivals also embodies some non-welfare notions
143
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such as fairness and equality of opportunities.148 Firms which are equally efficient are placed
on equal footing and each has an individual right to take part in the competitive process and
compete against its rivals by taking advantage of its efficiency. Every firm has a strong
incentive to increase its efficiency because it is aware that superior efficiency will allow it to
legitimately defend its commercial interests. On the other hand, not allowing dominant firms
to exploit their efficiency would place them on unequal footing. What is also worthy of note is
that the as efficient competitor principle is a proxy in protecting consumer welfare and not a
calculation of the latter149; at the same time it assumes individual rights of competitors to take
part in competitive rivalry.150
It has been suggested in the literature that the as efficient competitor concept does not
allow the free play of undistorted competition to determine which firms will end up successful
on the market. 151 But, as has been argued above, the opposite is true. The principle of
protection of equally efficient competitors places equally efficient firms on equal footing and
allows them to compete against rivals within the system of undistorted competition. No
competition authority is involved in deciding who has proved oneself to be efficient or who is
to be allowed to operate in the marketplace.152
It is, however, submitted that an exclusionary abuse should only be found when
equally efficient rivals are forced to sell at a loss and not when they may still compete and
offer their goods at prices above costs albeit not reaching the level of profits they would hope
for. This has been an issue in TeliaSonera where the Court stated that in such a situation
equally efficient competitors may be compelled to sell “at artificially reduced levels of
profitability”.153 The GC in Intel also seemed to suggest that this may be treated as an abuse.154
Unless the dominant firm and competitive pressure put by it on other firms are
considered to be something that is artificial and not part of normal competitive struggle, then
such finding is correct. But this cannot be the case. Competitive pressure exerted by one firm
on another may lead to the latter’s reduced profits which is a normal consequence of
competition. If a firm proves to be successful on the market then, at least for some time, it
may offer its goods at higher prices. Charging higher prices, in turn, motivates other firms to
enter the market and the competitive struggle begins again. This seems to be the essence of
competition. On the other hand, a ruling by a court that firms operate on artificially reduced
levels of profitability is itself artificial, not least if a court would wish to set profits which
should be made by market participants.155 In any event, it could be argued that the Grand
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Chamber in Post Danmark invalidated claims of exclusionary abuses in cases where as
efficient competitors can stay and operate profitably on the market.156
8. Conclusion
The above analysis showed that currently loyalty rebates are treated in EU competition law as
“by object” abuses anticompetitive by their very nature and are thus put on an equal footing
with such practices as horizontal price-fixing which constitute the “supreme evil” of antitrust.
The problem with this position is that unlike cartels, the nature of loyalty rebates is not
inherently anticompetitive and they may simply be treated as one form of competition for
customers.
The recent case law of the Court suggests that object restrictions of competition should
be interpreted narrowly and certain conduct may be directly prohibited when experience and
economic analysis suggest that it leads to seriously harmful effects. Whatever was the reason
to adopt such a strict rule against exclusive dealing and loyalty rebates over 30 years ago in
Hoffmann-La Roche, it is now unwarranted and should be abandoned in light of modern
economic teaching. The standard of assessment of rebates put forward by the Commission in
the Guidance Paper is economically sound and fits the characteristic features of EU
competition law, in particular the focus on protection of equally efficient competitors of
dominant firms. Adopting this approach would thus improve consistency within the area of
abuses of dominance.
The Court will have an opportunity to change to current position of EU law in the
upcoming appeal proceedings in Intel. 157 Experience shows, however, that more serious
developments of EU law occur when the Court provides interpretation of EU Treaties to
national courts. The case of Post Danmark is one significant example and, like much of the
EU competition law community, the author submits that Post Danmark II 158 should be
another such instance.
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